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No to Capitation Fee and

Yes to Right

to Education

M.P. Rgu

The apex court of our country hasproved itself
relevant and meaningful by illegalizing capitation
fees and assarting the right of our citizens to educa
tion. Initsjudgment dated4/2/93 inthe matter of J.P.
Unnikrishnan and State of Andhra Pradesh the five-
member bench of the Hon'ble Supreme Court by its
majority judgment categoricaly declared that "the
citizens of this country have a fundamentd right to
education.”

The Hon'ble Judgestogether with alarge num-
ber of advocates for both sides had been toiling for
daystoreachto asolutiontothe problem of capitation
fees prevaent in many private ingtitutions of higher
education especially that of medicine and engineer-
ing. The Hon'ble Court and in a way the whole
country were facing the threat by private educationd
ingtitutions that the declaration of capitation fees as
illegal or the recognition of right to educeation as a
fundamental right will kill all their educationd initia-
tives and they will be forced to close down al such
ingtitutions. It isapleasant surpriseinthe context of
recent judicial developments of our country that the
apex court courageoudy facedthethreat andhascome
out with the most legal as well as humanitarian
solution to the problem.

By declaring that the citizens have aright to
fundamenta education, the Honb'le Supreme Court
found that the said right flowsfrom Article 21 of the
Condtitution of India. Whileexplainingthelengthand
breadth of therighttoeducationtheCourt saidthat this
right isnot an absolute right. Its content and param-
eters haveto be determinedinthe light of Articles 45
and41.
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There was another complex question regarding
theright to education whether thisright to education
islimitedtotheeducationuntil aperson completesthe
age of 14years. Cantherebe aright to educationin
the mattersof higher education aswell? TheHon'ble
SupremeCourt hasheldthat every child/citizenof this
country hasarighttofreeeducationuntil he completes
the age of 14 years. Theregfter hisright to education
is subject to the limits of economic capacity and
development of the state. Thusit canbe saidthat the
apex court has meticuloudy read the directive prin-
ciplesof State Policy into the fundamenta rights and
evolvedtheright to education asafundamenta right
in amost healthy manner.

TheRationality of Right to Education beingM ade
Applicableto Private Educational I nstitutions

Can the private educational institutions which
arenot evenaidedby the government, beamenableto
theright to education of the citizens? In other words
canthe charging of capitation feesbe declaredillegal
on the ground of right to education of the citizens?
Dedlingwiththis complex issuethe gpex court came
to the conclusion that the obligations created by
Articles 41, 45 and 46 of the Congtitution can be
discharged by the State either by establishing institu-
tions of its own or by aiding, recognisng and/or
granting affiliationto private educationd institutions.
Where aidisnot granted to private educational insti-
tutionsbut only recognition or affiliationis granted it
may not beinsisted that the private educational insti-
tution shdl charge only that fee as is charged for
smilar courses in government ingtitutions. The pri-
vate educationd ingitutionshaveto and/or entitledto
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charge ahigher fee not exceeding the celling fixed in
that behdf. The Hon'ble court has evolved ascheme
and hasdirected that the admission of studentsandthe
charging of fee in these private educational ingtitu-
tions shal be governed by such scheme.

Education not to Become Commerce

Dedling with the issue whether the right to
establish an educationd ingtitution can be said to be
carying on any occupation within the meaning of
Article 19(1)(g) the Hon'bleapex court hasexpressed
itsopinion that such activity can neither be atrade or
businessnor can be aprofessionwithinthe meaning of
the said Article.

Relying heavily on the great traditions of this
country and the Congtitutiond ethos, the court held
that "education has never been commerce in this
country. Making it one is opposed to the ethos,
tradition and sensibilitiesof thisnation. Theargument
to the contrary has an unholy ringtoit. Imparting of
education has never been treated as atrade or
businessinthiscountry sincetimesimmemorial." The
court agreed with Justice GgjendraGadkar that "edu-
cdion in its true aspect is more a misson and a
vocation rather than aprofession or trade or business,
however wide may be the denotation of thetwo latter
words...."

The Hon'ble Supreme Court identified and ap-
preciated the intention of the Parliament in declaring
that commercialisation of educationisnot permissible
and that no person shal be dlowed to sedl amarch
over a more meritorious candidate because of his
€CoNomiC power.

Right to Establish Educational Ingtitutions

According to some advocates of capitation feeg,
there existed a discrepancy between the right of
private ingtitutions to establish educationd ingitu-
tions and a citizen's right to education, which cha-
lengesthe charging of capitation fee. The apex court
has solved this problem also in avery commendable
manner. Accordingtothe Hon'ble Judgestherightto
establishaneducationa ingtitutiondoesnot carry with
ittheright torecognition or right to affilition. More-
over, recognition or affiliation isessentia for amean-
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ingful exercise of theright to establish and administer
educational indtitutions. It is open to a person to
edtablish an educationa ingtitution, admit students,
impart education, conduct examination and award
certificates to them. But he or the educationa insti-
tution hasnoright toindst that certificates or degrees
(if they can be cdled as such) awarded by such
ingtitution should berecognised by the State-muchl ess
have they right to say that the students trained by the
ingtitution should be admitted to examinations con-
ducted by the University or by the Government or any
other authority, asthe case may be.

Thusthe Hon'ble court found that the charging
of fees by recognised or affiliated educationa institu-
tions can be regulated and thus the charging of capi-
tation fee can be totdly banned. The court has
explained the rationale behind thisview. Clearly and
indubitably, the recognised/effiliated private educa
tional indtitutions supplement the function performed
by the inditutions of the State. Theirs is not an
independent activity but one closdly alied to and
supplementd to the activity of the State. In the above
circumstances, it isidle to contend that imparting of
education isabusinesslike any other businessor that
itisanactivity akinto any other activity like building
of roads, bridges, etc. In short, thepositionisthis: No
educationd indtitution except an University canaward
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degrees (Sections 22 and 23 ofthe U.G.C. Act). The
private educational institutions cannot award their
own degrees. Even if they award any certificates or
other testimonialsthey have no practical value inas-
much asthey are not good for obtaining any employ-
ment under the State or for admission into higher
coursesofstudy. The private educational ingtitutions
mer ely supplement the effort of the State in educating
the people, as explained above.

Thusit isclearly held that thereisno fundamen-
tal right under Article 19(1)(g) to establish an educa-
tional ingtitution, if recognition or affiliation issought
for such an educational ingtitution. It may be made
clear that any one desirous of garting an ingtitution
puredy for the purpose of educating the students he
could do so but Sections 22 and 23 of the Univer sity
GrantsCommission Act which prohibitsthe award of
degrees except by a Univer sity must be kept in mind.

SchemePrescribed by theHon'ble Supreme Court

The Hon'ble Supreme Court has evolved a
scheme in the nature of guiddines in the matter of
admissions and charging of fees in professional col-
leges. These guidelines are expected to be imposed
and implemented by the appropriate gover nmentsand
recognising and affiliating authorities in addition to
such other conditions and stipulations as they may
think appropriate as conditions for grant of permis-
sion, grant of recognition or grant of affiliation asthe
casemay be. The SupremeCourt hasconfinedthe said
scheme for the present only to professional colleges.
The said scheme is as follows:

(1) A professional college shall be permitted to be
established and/or administered only by a soci-
ety registered under the Societies Registration
Act, 1860 (or the corresponding Act, if any, in
force in a given State), or by a Public Trug,
religious or charitable, registered under the
Trusts Act, Wakfs Act (or the corresponding
legislation, if any, e.g., Tamil Nadu Religious
and Charitable Endowments Act and A.P. Re-
ligious and Charitable Endowments Act). No
individual, firm, company or other body of
individuals, by whatever appelation called-
except those mentioned above-will be permit-
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ted toestablish and/or administer aprofessional
college. All the existing professional colleges
which donot conform tothe abovenorm shall be
directed totake appropriate stepstocomplywith
the same within a period of six months from
today. In default whereof, recognition/affilia-
tion accorded shall stand withdrawn.

At least, 50 per cent of the seats in every
professional college shall be filled by the nomi-
nees of the Government or University, as the
case may be, hereinafter referred to as "free
seats." These students shall be selected on the
basis of merit determined on the basis of a
common entrance examination where it isheld
or intheabsenceof an entrance examination, by
such criteriaasmay be determined by the com-
petent authority or the appropriate authority, as
the case may be. It is, however, desirable and
appropriate to have a common entrance exam
for regulatingadmissionstothese colleges/insti-
tutions, asisdonein the Stateof Andhra Pradesh.
Theremaining 50 per cent seats (payment seats)
shall be filled by those candidates who are
prepared to pay the fee prescribed and therefore
whohave compliedwith theinstructionsregard-
ing deposit and furnishing of cash security/Bank
guarantee for the balance of the amount. The
allotment of students against payment seats
shall also be done on the basis of inter se merit
determined on the same basisas in the case of
free seats. There shall be no quotareserved for
the management or for any family, caste or
community which may have established such
college. The criteriaof eligibility and all other
conditions shall be the same in respect of both
free seatsand payment seats. Theonly distinc-
tion shall betherequirement of higher feeby the
‘payment students/ The Management of a pro-
fessional college shall not be entitled to impose
or prescribe any other and further eligibility
criteriaor condition for admission either to free
seatsor to payment seats. It shall, however, be
open to a professional college to provide for
reservation of seats with the approval of the
affiliating University, for constitutionally per-
missibleclasses. Suchreservations, ifany, shall
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be made and notified to the competent authority
and the gppropriate authority at least one month
prior to the issuance of notification caling for
application for admission to such category of
colleges. Insuchacase, thecompetent authority
shall dlot students keeping in view the reservar
tions provided by acollege. The rule of merit
shdll be followed even in such reserved catego-
ries.

The number of seats available in the profes-
sional colleges (to which this scheme is made
gpplicable) shal be fixed by the appropriate
authority. No professond college shdl be
permitted to increase its strength except under
the permissionor authority granted by the appro-
priate authority.

No professond college shal cdl for applica
tions for admission separately or individualy.
All theapplicationsfor admissiontoall the seats
availablein such colleges shall be called for by
the competent authority alone, along with appli-
caions for admisson to Government/Univer-
Sty colleges of similar nature.  For example,
there shall be only one netification by the com-
petent authority calling for applications for dl
the medica colleges in the State—and one
notification for &l the engineering colleges in
the State and so on. The gpplication forms for
admission shall be issued by the competent
authority (from such offices, centres and places
as he may direct). The gpplication foom shall
contain acolumn or a separate part wherein an
applicant can indicate whether he wishesto be
admitted against apayment seat andthe order of
preference, up to three professona colleges.

Each professona college shdl intimate the
competent authority, the State government and
the concerned Univerdity in advance the fees
chargeable for the entire course commencing
that academic year. The tota fees shal be
divided into the number of years'semesters of
study in that course. In the first instance, fees
only for the first year/semester shdl be col-
lected. The payment studentswill be, however,
required to furnish either cash security or bank
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guarantee for the fees payabl e for the remaining
years/semesters.  The fees chargeable in each
professona college shall be subject to the cell-
ing prescribed by the appropriate authority or by
a competent court. The competent authority
shadl issue abrochure, on payment of appropri-
ate charges, dong with the application form for
admission, giving full particulars of the courses
and the number of seats avail able, the names of
the colleges, their location and aso the fees
chargeable by each professond college. The
brochurewill also specify theminimum igibil-
ity conditions, themethod of admission (whether
by entrancetest or otherwise) and other relevant
particulars.

(6)(a) Every State Government shall forthwith condti-

tute a Committee to fix the celling on the fees
chargeable by aprofessona college or class of
professiona colleges, asthe case may be. The
Committee shall consist of a Vice-Chancellor,
Secretary for Education (or such Joint Secretary,
as he may nominate) and Director, Medica
Education/Director Technica Education. The
Committee shall make such enquiry asit thinks
appropriate. It shal, however, give opportunity
to the professional colleges (or their
associaion(s),(if any) to place such material, as
they think fit. 1t shall, however, not beboundto
give any persona hearing to anyone or follow
any technicd rulesof law. The Committee shall
fix the fee once every three years or a such
longer intervals, asit may think appropriate.

(b) It would be appropriate if the U.G.C. frames

regulationsunder Section 12 A(3) of the U.G.C.
Act, regulating the fees which the affiliated
colleges, operating onno-grant-in-aidbasis, are
entitled to charge. The Council for Technica
Education may aso consider the advisability of
issuing directions under Section 10 of the
A.l.C.T.E. Act regulating the fees that may be
charged in private unaided educationa ingtitu-
tionsimpartingtechnical education. TheIndian
Medica Council and the Cental government
may also consder the advisability of such regu-
lation as a condition for grant of permission to
new medical collegesunder Section 10- A andto
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impose such a condition on exigting colleges
under Section 10-C.

The severd authorities mentioned in sub-paras
(&) and (b) shall decide whether aprivate educa
tiond ingtitution is entitled to charge only that
fee asisrequired to run the college or whether
the capital cogst involved in establishing a col-
lege can also be passed on to the students and if
S0, inwhat manner. Kegping in view the need,
the interest of general public and of the nation,
apolicy decisonmay betaken. Itwouldbemore
appropriateif the Central Government and these
severa authorities (U.G.C., I.M.C. and
A.LC.T.E.) coordinate their effortsand evolve a
broadly uniform criteriaonthisbehdf. Until the
Centra Government, U.G.C., IM.C. and
A.LC.T.E. issue orders/regulations on this be-
hdf, the committee referred to in the sub-para
(&) of thisparashd | beoperative. Inother words,
theworking and ordersof thecommitteeshal be
subject to the orders/regul ations, issued by Cen-
tral Government, U.G.C.,|.M.C. orA.l.C.T.E,,
asthe case may be.

Wemugt hasten to add that what we have saidin
this clause is merely areiteration of the duty-
nay, obligation—yplaced upon the Governments
of AndhraPradesh, Maharashtra, Karnatakaand
Tamil Nadu by their respective legislatures-to
wit, Section 7 of AndhraPradesh Act 5 of 1983,
Section4 of MaharashtraAct 6 of 1988, Section
5 of Karnataka Act of 1984 and Section 4 of
Tamil Nadu Act 57 of 1992. Other States too
may have to have similar provisions, carrying
datutory force.

Any candidate who fulfils the eigibility condi-
tions would be entitled to apply for admission.
After the free seats in professona colleges are
filled up, at least 10 days time will be givento
the candidates (students) to opt to be admitted
against payment seats. The candidates shal be
entitled to indicate their choice for any three
colleges (if available). In such acase, he shal
comply with the deposit and cash security/Bank
guarantee—teking the indtitution charging the
highest fees as the bass—within the said period
often days. If he is admitted in an indtitution,
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charging lessfeg, the difference amount shall be
refunded to him. (The cash security or Bank
guarantee shdl be in favour of the competent
authority, who shall transfer the same in favour
of the appropriate college if that student is
admitted).

The results of the entrance examination, if any,
held should be published &t least intwo leading
newspapers, one in English and the other in
vernacular. The payment candidates shall be
alotted to different professiond collegesonthe
basis of merit-cum-choice. The alotment shdl
be made by the competent authority. A profes-
siond college shdl be bound to admit the stu-
dents so dlotted. The casud vacancies or
unfilled vacancies, if any, shall also be filled in
the same manner. The management of profes-
sond college shdl not be permitted to admit
any sudent other than the one dlotted by the
competent authority-whether againgt free sest
or payment seat, asthe case may be. Itismade
clear that even in the matter of reserved catego-
ries, if any, theprincipleof inter semerit shal be
followed. All alotments made shall be pub-
lished in two leading newspapers as aforesaid
and on the notice boards of the respective col-
leges and a such other places as the competent
authority may direct, dong with the marks ob-
tained by each candidateintherelevant entrance
test or qudifying examination, as the case may
be. No professona college shdl be entitled to
ask for any other or further payment or amount,
under whatever nameit may be called, fromany
Student dlotted to it-whether againg the free
Seet or payment seet.

After making the dlotments, the competent
authority shal aso prepare and publish await-
ing list of the candidates dong with the marks
obtained by them in the relevant test/examina
tion. Thesadlist shal befallowed for filling up
any casud vacancies or 'drop-out' vacancies
arising after theadmissonsarefindised. These
vacancies shdl be filled until such date as may
be prescribed by the competent authority. Any
vacancies ill remaining after such date can be
filled by the Management



