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A prickly ACT

The Forest Right Act promisesto" undo the historical injustice doneto
the forest-dwelling Scheduled Tribes' but doubtslinger reports

RAHAT BANO
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eduled tribes
STs) and otherstra-
tiondly living in
rests have, in the
\_/vord%gtry Tlgi_balI A}zfai rg_%irr
ister, ipple Kyndiah, a
"New Year ?t" in¥heform
of aCentral legidation that
provides for land and access
rlﬁhtsto these communities.
The rules for operationalis-
ing the uled Tribes
and other Traditional Forest
Dwellers  (Recognition  of
Forest Rights) Act 2006 came
into effect on thefirst day of
2008, According to the Min-
istry, this Act is supposed to
"undo the historical injus-
tice done to the fores-
dwelling Scheduled Tribes'".
Passed unanimously by
Parliament in 2006, the con-
troversial Forest Rights Act
promisesthe STsindividual
or common ownership
rights over up to four
hectares of land occupied
by them. Other inhabitants
in the woods are digible for
land rights if they have
been living and using forest
land or its resources for a
living for the past three gen-
erations till December 13,
2005. The Act al'so recognis-
es the claimant's right to
collect, use and dispose of
minor forest produce such
as bamboo, brush wood,
honey, wax, tendu or kendu
leaves, medicinal plantsand
herbs, cane, tussar, cocoons,
lac, roots and tubers as well
as avail of fish and other
water products. The Act
tries to ensure gender equi-
ty: therights should be regr;
istered in the name of bot
spouses, in case of married
applicants. "Husband and

wife should be joint own-'
ers,”" saysKyndiah. Thelaw
aso saysthat no ST or other
forest resident will be gect-
ed from his/her occupied
site till the recognition and
verification process is over.
The Act names the Gram
Sabha as the competent au-
thority to start the process
of determining the nature
and extent of forest rights.
However, as experi-
encewith lawsliketheProvi-
sions of Panchayats (Exten-
sion to the uled Aress)
Act 196 or PESA shows,
doubts linger among a sec-
tion of experts over whether
the new_ statute will toot in
glad tidings for the tar%et
groups or turther erode the
environment. Oneprickly is-
sue is thet there are laws al-
ready sitting in rulebooks
that promiserights, except of
land ownership, to tribal and
forest dwellers. Section 28 of
Indian Forest Act 1927 dlows
¥or the f\(;rv%ation agfpl vilrllags
oreds. " not apply that?"
asks activist Pratibha Pande.
ThePESA Act dso empow-
ers-on - thevillagers.
"Every Gram Sabha shall be
competent to safeguard and
preserve the traditions and
customs of the people, their
cultural identity, community
resources, andthe customary
mode of dispute resolution,”
says Section 4 €gld). And Seo-
tion 4 (m) (ii) talks of giving
Gram Sabhas the ownership
of minor forest produce.
PESA's Section 4 (j) saysthat
Panchayats should plan and

manage minor water bodies.
But \, gpplicablein nine
states  including  Bihar,

Chhattisgarh, Orissa, Jhark-

hand, Karnateka and
Andtgg Pra}desh, has re-
mained mostly on paper.
Second, there are incom-

patible provisionsin legida
tions such as the Forest Adt
1997 andExciseActs, saysRa
jesh Tandon, President of a
Ddhi-based r%erFo chand ad-
vowa/grou . For example, a

uard will %Icw_the F%Irest

¢t 1927s provisions on re-
served greens, says Tandon.
"Unlessthey are changed, he
will not recognise the Tribal
Act. This islike having the
Right to Information as well
as the Officd Secrets Act.”
Third, under law, aland with
minerals belongs to the re-
Spective state government,
whichgrantsmineral conces-
sions including mining leas-
es. "Fourth, thejurisdiction
of minor forest produce —
different states have different
notifications and proce
dures for usage. These need
to be aligned to the new Act.
Changes in other Acts have
to bemade. The government
has to give specific orders
indicating changesin theju-
risdictionand procedures of
other Acts. This is a huge
exercise." Tandon says that
unless this happens, "dif-
ferent agencies will be op-
erating ~ with c_onfllctmﬁ
provisions, which wi
make (the new Act's) imple-
mentation difficult.

~ The Forest Rights legida
tion itself suggests that it
will only add to existing
statutes.” Section 13 states,
"Save as otherwise provided
in this Act and the Provi-
sionsof the Panchg/ats (Ex-
tension to the Scheduled Ar-
eas) Act, 1996, theprovisions

of this Act shall be in addi-

tionto and not in derogation
of the provisionsof any oth-
er law for the time being in
force" However, the Minis-
ter says that being a Central
law, this will prevail over
state Acts. Tandon counters
this saying that is aways
stated so and clashing Acts
have to be suitably modified.
On what happens if a
dweller occupies mineral-
rich land, Kyndiah says,
"It's up to the state govern-
ment how they deal with it.
If the state government
takes theland, they will %«?
compensation.”  And he
uickly adds, "But nothing
ould be done by force. It
should be voluntary."
Thetaerget constituency of
Scheduled Tribes makes up
e o, G o
ndias population.
there is no officid figure of
the number of peoplethe Act
might cover, expertsraise an-
other sgnificant fear: rights-
holders would over-exploit
the already-stressed foredts,
putting biodiversity at risk
and affecting groundwate re-
plenishment. Says Kyndiah,
"We are concerned about it.
nght from the preamble, it
talks about conservetion.
That will be done. The forest
departmentwill doit. Weare
working hand in hand with
theforest department.” More-
over, he asserts, "Tribal peo-
ples are pro-diversity, pro-en-
vironment and pro-fored.
They live in the forest, earn
from theforest.” Dr. Bachittar
Singh, Joint Secretary, Min-
istry of Tribal Affairs points
out that the Act contains the
rights aswell as duties [dso
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mentionedin4 () of thenoti-
fied rules] of STs and other
forest dwellers. The new leg-
islation does say that rights-
holders should make "sus-
tainable use" of the re-
sources, as indicated in the
Biologicd Diversity Act, 2002
Section 2 cR of thisAct says,
"'sustainable use' means the
useof componentsof biologi-
ca diversity in such a man-
ner and et such rate that does
not leed to the long term de-
tc}lllt?]eoég;eml?gloa d|_\t/ers-

iereby maintainingitspo-
tential to meet the needs and
aspirations of present and fu-
ture generations."

Further, according to the
Forest Rights Act, the rights
are hereditary but not trans-
ferable. But what if arights-
holder sdllsthe land through
a Power of Attorney. All
Singh says isthat thiswould
be "illegd". So, who will
keep an eye on the ground to
prevent the abuse of rights
andresourcesand how?Kyn-
diah says that the Ministry
will issue guidelines for the
"effective  Implementation”

of the Act. "We will be the
watchdog ... If there is any
wrongful  implementation,

wewill act asthewatchdog,”
sys the Minidter. n%ajyf
Singh, "Therewill bea
anism which will be worked
out. The Ministry of Tribal
Affars as a nodal g
can issue instructions under
sections 11 and 12 o) this
ct to cover such things."
Findly, giventhe scopefor
manipulation and abuse,
there ishardly any pressure
on officers to prevent the
over-exploitetion of re
sources and other illegdli-
ties, says Pande. The Forest
Rights Act prescribes only a
fine of up to Rs. 1000 on'an

authority, committee or o
ficer or member breaching
its rule. According to
Singh, theamount will bea
deterrent. But Pande in-
sists, "The accountability
of bureaucrats has to be
brought in. Confidential
reports should mention
(for example) this en-
croachment, bungling or
fire happened in his area."
About this, the Minister
says that the RTI Act is
available as arecourse.
Eventudly, according to
Pande, only the powerful
tribals and other dwelers
will bag therightswhile the
weegk ones will be sde

tracked. She suggests that
state governments should
implementthePESA Act, de-
lineste forest boundaries
correctly and use satellite
imagery for mapping to en-
surethat the gpplicant isthe
enuine owner of the land.
urther she says, "A lot of
youngsters want to move on
or work in afactory Givethe
son a good market price

or the land. Only the gov-

ernment should buy the
land." A Mumbai-based en-
vironmental activist sug-
estsa"win-win" solution—
that of carbon trading that
can incentivise the forest
dweller to protect the envi-
ronment. "Take a tribal.
He's doing shifting cultiva
tion. If you use carbon cred-
its, the tribal earns Rs.
10000 per hectare per year
by protecting the biodiver-
sty and the forest," elabo-
rates Debi Goenkain atele-
phonic interview.
_ Regardless of the lean-
ingsinthedebate, thereisa
case for updating the rule-
book — *ust look at the
penalties for trespassing in
areserved/protected forest,
in the Forest Act:
d"d._.For esch horszla, n}{;“e,
ing, ,colt, filly,
g’nule, %ull‘,)%%ock, oW, gr
heifer one rupee )
For each cdif, ass, pig, ram,
awe, sheep, lamb, goat or kid
eight annas (sic).”
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