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Ambiguities, Incongruities, Inadeguaciesin Scheguled Tribesand Other
Technical forest owellers (Recognition offorest Rights) Act 2006

A CASE FOR CONSTRUCTIVE ENGAGEMENT

B.K. ROY BURMAN

The Scheduled Tribes and Other Traditional
Froest Dwellers (Recognition of Forest Rights) Act
2006 received assent of the President on December
29,2006 but came into force only on December 31,
2007. In the meantime the draft Rules of the Act
were published on July 19, 2007; but it was only
after strident agitation by political parties and
activists calumniating in massive mobilisation of
tribal peoples from different parts of the country
that a much diluted set of rules was finalised and
published on January 1, 2008.

When the draft Rules of June 19,2007 are com-
pared with the finalised Rules of January 1, 2008,
many ambiguities and inadequacies come into
sharp focus.)

The findlised Rules of January 1, 2008 seem to
reflect ahalf-hearted approach to the matter. There
was considerable opposition from the corporate
lobby and its conscious and unconscious network,
as well as from a section of ill-informed, though
perhaps well-meaning, environmentalists. A ca
nard was spread to the effect that vesting substan-
tial ownership rightswith the tribal and traditional
forest dwellers will lead to large scale destruction
of forest leading to an ecological catastrophe.

The antagonists, aided by the apathy and indif-
ference of the mediain general and also the active
involvement of a powerful section of the same,
wanted the people to forget the lessons of history.
They even tried to make the peopl e ignore the cur-
rently available facts. Aswefirmly believe that had
there been greater awaress of the historical facts and
of the current interplay of various forces and fac-
tors, not only the Rules in the final form, but even
many facets of the Act itsdf woul d have been differ-
ent, abrief notice will first be taken of the facts his-
tory and of the current situation.

HISTORICALLY, itisafact that in the second part of the
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19" century when in the interest of stabilising the
colonial regime large scale deforestations were tak-
ing place, therewererevoltsof theforest dwellersin
different parts of the country.

During the First World War, when forests faced
fast depletion for manufacturing war equipment,
the satyagraha launched by the forest dwellers of
Kumaon, with Govind Ballabh Pant (who later be-
came the Home Minister of the Government of In-
dia), becamea part of the heritage of the country's
freedom struggle.

In independent India, several struggles of the
forest dwellersto protect the forest have been docu-
mented. In the early 1970s, there was the Jangal
Katao Andolan (movement to fel downforestsas a
symbolic protest) when the government tried to re-
place sal trees of the Saranda forest of Jharkhand by
teak which, though more cash earning, was also
morevulnerabletotheravagesof nature. TheWorld
Bank plan of replacement of sal in Bastar had to be
substantially modified in the late 1970s because of
the opposition by the adivasis. During the same
period the Forest Department in Mani pur was forced
to modify their plan of plantation of pineon alarge
scale when researchers pointed out that pine being
a dominant species caused disappearance of the
ecologicaly more efficient broad-leaf species and
soil protecting undergrowths. The Gauhati High
Court'sLaw Research Institute recorded in the early
1980s that in some parts of Arunachal, the Envi-
ronment Protection Committees, set up by locd tribal
peoplesat thevillage level, were restricting the ex-
traction of timber from their forests by contractors
for supplying the plywood industries and for other
purposes.

The Chipko movement of thewomen of Garhwal
against the mindless felling of trees by contractors
in the early 1970s is world famous. Bt little is
known of an earlier heroic deed of the women and
men of asmall community, the Toto, living on the
border of West Bengal and Bhutan. In 1958 without
prior consultation, the Agriculture Department of
the West Bengal Government decided to get clear-
felled asacred grove of the Toto, so that an agricul-
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tural demonstration farm could be raised on the
land. But the entire population of thetiny tribe sur-
rounded the grove and told the scontractor's men
that they would have to cut down every Toto man
and woman before they could touch a single tree.
While through the intervention of a researcher a
catastrophe was averted, later an attempt was made
to make a scapegoat of him with an alegation of
obstruction to government work.

There are innumerable such unrecorded
strugglesall over the country. Whilethe Chipkowas
fortunate to attract media attention globally, most
of these struggleshave been treated as unseeable by
the mediaeven localy.

Even today the media do not give enough atten-
tion to significant indicators. Since 1987, the Forest
Survey of India (FSI)—an ancillary of the Ministry
of Environment and Forest, Government of India—
isbringing out the State of Forest Report (SFR). The
latest report available to the public is that for the
year 2003.

Asinformation provided in respect of Arunachal
Pradesh in the SR of 2003 is significant, it will be
subjected to a quick examination. To present the
case in perspective comparative data for the coun-
try as awhole would also be presented along with
those for Arunachal Pradesh.

In 2003 India recorded a forest area of 7,74,746
square kilometres. 1t was 23.57 per cent of the total
egeographical area of the country (SFR, p. 6), but the
actual forest cover was 6,78,333 square kilometres
which was 20.64 per cent of the geographical area
of India (p. 13) and 87.56 per cent of the recorded
forest area of the country. The remaining 12.44 per
cent area, though recorded as forest, actually did
not have forest cover.

In Arunachal the SFR 2003 gave avery different
picture. Whilein Indiaasawholereserved and pro-
tected forests contributed 81.94 per cent of the total
declared forest, in Arunachal these two categories
of forests constituted only 38.25 per cent of the re-
corded forests. At thenational level, theremaining
17.60 per cent of therecorded forests were recorded
as unclassed forests; in Arunachal 67 75 per of the
forests were unclassed forests, mostly under com-
munity ownership and management regime. Had
the view propagated by the corporate lobby and its
friends that bereft of strict control and management
by the state machinery forests would, over alength
of time, degenerateinto virtual non-existence, been
true, thebulk of theforest in Indiashould have been
dense forest, including a substantial quantum of
very dense forest; on the other hand in Arunachal
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the bulk of the forest would have been open forest,
or legally delineated forest land without tree cover.
But actually the reverse is true. Althoughin India
as a whole recorded forest was 7,74,746 sgquare
kilometres, actual forest cover Was 6,78,333 sguare
kilometre whereas in Arunachal as against a re-
corded forest area of 51,540 sguare kilorrfetres ac-
tual forest cover was 68,019 square kilometre that
is, 16,479 square kilometres (31.97 per cent) more
than the recorded forest area. More interesting is
the fact that dense forest in Arunachal, including
very dense forest (53,511 square kilometres), was
1971 square kilometres more than the recorded for-
est of dl types. On the other hand, as already noted
in the country asawhole, at least 12.49 per cent of
recorded forest ceased to have forest cover, though
they were ui\der the overall control and manage-
ment of the state machinery.

Itisimportant to note that the Arunachal caseis
not an exampl e of relative merit or demerit of state
control and management Versus private control and
management. If anything, the foregoing data pro-
vide empirical base for examining the relative merit
of state control and management versus commu-
nity control and management. In fact the Forest and
Tribal Committee, Government of India (1982) had
observed that wherever communities were manag-
ing forests the forestswere in abetter condition than
those managed by the Government Department.
Had the media highlighted the Arunachal experi-
ence and had there been more nuanced research
and communication on the various parameters of
the phenomena mentioned here, perhaps not only
the rules operating the Scheduled Tribes and Other
Traditional Forest Dwellers (Recognition of Forest
Right) Act 2006, but the Act itself would have been
substantially different. The Act and the Ruleswould
have been less ambiguous and inadequate.

THE mostimportant ambiguity relatesto the popu-
lation precisely covered by the Act and the Rules.

In the Act 'Forest Dwelling' Scheduled Tribes
"means the members or community of the Sched-
uled Tribes who primarily reside in and who de-
pend on the forest or forest lands for bonafide live-
lihood needs, and includes the Scheduled Tribe
pastoralist Communities/'

'‘Other traditional forest dwellers' means any
member or community who "has for at least three
generations prior to December 13, 2005, primarily
resided in and who depends on the forest or forest
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land for bona fide livelihood needs". 'Forest land'
means "land of any description falling within any
forest area and includes unclassified forests,
undemarcated forests, existing or deemed forests,
protected forests, reserved forests, sanctuaries and
national parks",

The draft Rules published on June 19,2007 clari-
fied that 'primarily reside in and depend on the
forests or forest lands' in Section 2(c) and Section 2
(0) of the Act means "those claimants who are de-
pendent on such forest or forest land for bona fide
livelihood needs but who need not exclusively and
necessarilyresideonsuchforestorforestland". (Em-
phasis is by the author.) The clarification given in
the draft Rules of June 19,2007 is absent in the Rules
findly adopted on January 1,2008. In the absence
of such darification it may be argued that those who
do not primarily reside in forest land do not come
within the purview of this Act. However, one can
argue backby drawing upon the very wide defini-
tion of 'forest land' in the Act itself. Even then one
wishes that ambiguity was not created by non-in-
clusion in the finaly adopted Rules the clarifica-
tion that was given in the draft Rules published on
June 19,2007.

Section 3.1 () of the Act contains an apparently
very progressive provision, but in certain situations
it may be otherwise. It provides for recognition of
the Forest Dwellers' "rights for conversion of pattas
or leases or grants issued by any local authority or
any State Government on forest lands to titles'. As
a statement of general principle the provision is
commendable. But in some ex-Princely States, the
feudal rulers had issued pattas in favour of tribal
chiefs, vesting them with the right of possession of
vast tracts of tribal lands. At least in one State,
namely, Manipur, even after independence, it has
not been possible to extinguish this incongruity,
because continuation of the same was apart of the
merger agreement. Similar incongruities may exist
in some other parts of the country aswell. It seems
that in some parts of Jharkhand, faced with people's
response to the government bid to assume theright
of superior landlord over khunkatti land (land
owned by lineage), the government tried towin over
the support of khunkattidars by investing neo-feu-
dal rights on them. In some areas the government
has succeeded, but not in all areas.

This Section of the Act should not be applied ina
mechanical manner. It should be applied contextu-
ally by going into historical depth.

The Act has alaudable positive content in that it
recognises community as alega person eligible to
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claim forest right; but Section 4 (6) of the Act, by
treating the community in the same manner asin
the case of an individual or afamily and by stipu-
lating that recognition of right shall in on no case
exceed an area of four hectares, seems to have muti-
lated its positiveintent. In North-East Indiain par-
ticular, and inmany other parts of the country, com-
munity access, control and management of forest
tracts go much beyond four hectares. It is highly
incongruous to stipulate that this recognition of for-
est rights of communities would be four hectares
only. Hereit isto be noted that in several countries,
New Zealand for instance, based on community
rights of land, large enterprises carrying on inter-
national trade have been created. InIndiaaninitia-
tivewas taken to examine the possibility. But it suf-
fered a setback when the bureaucracy-politician
nexus tried to hijack the agenda to serve their own
interest. However, the matter requires serious re-
thinking and a fresh approach.

Section 5 of the Act provides that the hol ders of
any forest right, Gram Sabha and village level insti-
tutions, in areaswhere there are hol ders of any for-
est right under this Act, are empowered to (a) pro-
tect thewild life, forest and biodiversity; (b) ensure
that adjoining catchment area, water sources and
other ecological sensitive areas are adequately pro-
tected; (c) ensure that the habitat of forest dwelling
Scheduled Tribes and other traditional forest dwell-
ersispreserved from any form of destructive prac-
tices affecting their cultural and natural heritage;
(d) ensure that the decisiontaken in the Gram Sabha
to regul ate access to community forest resources and
stop any activity which adversely affect the wild
animals, forest and biodiversity are complied with.

Thoughin thebody of the Act theword 'empow-
ered' to enforce the foregoing conditions has been
used, the descriptive caption in the margin speaks
of "dutiesof holders of forest rights’. Whileit seems
that use of theword 'empowered' is an euphemism,
without quibbling on the words, it is to be exam-
ined what instruments of power have been made
availableto theholders of forest rights, tobe able to
ensurethat the conditionsindicated in this Section
have been actually enforced or what assistance has
been provided so that the forest right holders can
discharge their duty.

RULE 24 of the Rules published on June 19,2007 had
provided that
(i) thevillageleve indtitutionsor Gram Sabhamay per-



form the dutiesfalling under Section 5 of the Act, on
behalf of holders of any forest right,.and they shall
be empowered to (a) prepare a plan for the protec-
tion and management of community forest re-
sources, (b) prepare and adopt norms including in-
stitutional arrangements for the protection and regu-
lation of access to and sustainable use of the com-
munity forest resources; (C) prepare norms for com-
munity wild life management; (d) evolve procedures
to protect, conserve, regenerate or manage the re-
sourceswhile protecting theinterestsin forest rights
of vulnerable groups and women; (€) evolve meth-
ods for monitoring and implementing such norms,
(i) the Gram Sabha may (a) request the assistance of
the Forest Department or other loca authorities for
implementing its norms and such authorities shall
provide the requisite assistance; (b) take corrective
action as may be necessary, where thereisviolation
of norms created by it in exercise of this right or
direct the concerned authorities to proceed in accor-
dancewith law; () guide the functioning of the Joint
Forest Management Committee, Eco-development
Committee, Watershed Committee, Biodiversity
Management Committee or any other such com-
mittees or institutions concerned with the manage-
ment of forest resources. In sub rule (3) of Rule 24,
the draft Rules further provided that in case there
was a conflict between a decision of a Gram Sabha
and a user group in regard to exercise of rights un-
der clause (1) of sub section (1) of Section 3 of the

Act, the decision of the Gram Sabha would prevail,

while ensuring that forest rights of vulnerable

groups and women were not put to any disadvan-
tage.

The draft Rules thusvested substantivelegal and
administrative instruments with grass-root level
bodies to ensure that the tasks entrusted with the
forest rights holders were implemented. But the
Rules findly framed do not contain any of these
provisions. Rule 4(e) of the finaly adopted Rules
lays down that the Gram Sabha shall constitute a
committee, for the protection of wild life, forest and
biodiversity, from amongst its members in order to
carry out the provision of Section 5 of the Act.

The message that the foregoing provision would
convey can hardly be called inspiring. The commit-
tees are not like wizards that simply by expressing
their wishes through resolutions can make things
happen. One may draw attention to sub rule (3) of
Rule 4 and claim-that the Gram Sabhashall be pro-
vided with the necessary assistance by the authori-
tiesinthe state. But it is too general and unspecific
aprovision to be of much help, particularly when
the antagonistic forces are too powerful and too
deeply entrenched.

The absurdity of the arrangement would become

e
L]
I l-' I I CED Documentation isfor your personal reference and study only
—

obvious from the fact that though the Supreme Court
has placed several restrictions on extraction of tim-
ber, according to the High Powered Committee set
up by the Court to monitor the implementation of
the same, even in North-East India, where the for-
ests are considered to be in abetter condition than
in many other parts of the country, the nexus of
contractors, bureaucrats, politicians is causing
havoc. (Referred to by Karlsson, 2004, p. 10-11 who
further mentionsthat timber trade, causing most of
the destruction of forest, isacapitalist undertaking,
where community assuch haslittle or norole.) More
insight is available from the Report of the Forest
Survey of India2003. It highlights the phenomenon
of loss of forest on alarge scale in one area being
made up by afforestation of an equal, if not more,
areain another area. Praveen Bhargava, amember
of the National Board for Wild Life, has described
this phenomenon as " Greening Indiabut losing for-
ests". (The Hindu, November 2, 2007) This is the
chain-effect of enforcement of compulsory levies on
mining, power and other development projects that
gobble up the national forest and intrude into wild
life habitats. A sum of Rs 5000 crores thus collected
isnow lyinginacorpusfund. The Ministry of Envi-
ronment and Forests (MEF) isfor the moment custo-
dian of the corpus. AsBhargava describes, unfortu-
nately, this has often led to a situationin which the
pristine natural forest is destroyed, say, for amin-
ing project, and on the nearby grassland, which
should have been left alone, exotic species are
planted; the net result is the destruction of two natu-
ral habitats.

One may admit that the present arrangement is
utterly inadequate to meet the type of chalengein-
dicated; at the same time one may ask with skepti-
cism whether arming the Gram Sabhas or
panchayat bodies with more legal and administra-
tive power will be adequate to meet the challenge of
the situation.

Thisiscertainly alegitimate question. Asfar as
can be seen, simply by vesting the panchayati bod-
ieswith more administrative and legal power isvery
unlikely to make much dent on the situation. But
the Act in itsdf conveys a strong message going
beyond command law or dtraitjacket administra-
tive arrangement.

IN the preambular statement which forms part of
the Act itsdf, mention has been made of the histori-
cal injustice done to the forest dwelling Scheduled
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Tribes and other traditional forest dwellers. Thisis
avery strong political message. Its operational im-
plication is that simply by holding on to the legal
and administrative instruments provided in the Act
and the Rules asin their final form, will not make
significant changesin the situation, unless thereis
a continued constructive engagement through po-
litical mobilisation. To start with, operationalising
the entire set of draft Rules, as published on June
19,2007, should provide the framework for simul-
taneous political mobilisation and constructive en-
gagement. At the same time the incongruity of the
Act, particularly in its approach to community
rights, should be brought to public consciousness.

While in the matter of eco-conservationby Gram
Sabhas on behaf of the forest right holders, the
Rulesin thefina form are inadequate, in the matter
of recognition of community forest right holders,
the Act itsef is not explicit enough and thus inad-
equate.

In traditional shifting cultivation areas
culturable lands and forest land fuse with one an-
other. In fact shifting cultivation is possible only
through early regeneration of the forestswhich are
subjected to slash and burn. Apart from shifting
cultivation land, some types of lands under horti-
cuJture, wild fruits, edibleroots, tubers and natural
growth of leafy vegetables, also fusewith forest. In
many States such culturable forest lands are under
the administrative control of the Land Revenue De-
partment but the management prerogative, by tra-
dition, primarily belongs to communities; individual
rightsareembedded in the same as secondary rights.
The Land Revenue Departments of most States,
while recognising some forms of common use rights
on such culturable forest lands, do not recognise
the ownership rights of communities. As a result
during Land Survey and Settlement operations or-
dinarily lands under visible occupation of individu-
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asoringtitutionsand corporate bodies are recorded
in their favour, but lands under multiple common
uses are recorded as state lands, though the tradi-
tional use may or may not be interfered with. In
protest in several States, for instance, in parts of
Chattisgarh, after aninitial start, the operation had
to be discontinued due to people's resistance. But
the state takes advantage of the ambiguity of the
situation and as and when it finds it necessary,
nibbles away tracts of land without paying com-
pensation. This form of historical injustice has -
fected the rights of Scheduled Tribesand traditional
forest dwellers several times more than that done
by al the other forms of historical injustices put
together. The Government of India Committee Re-
port on Land Holding System of Tribes (1985) has
made a mention of this type of denial of historical
rights. It has also drawn attention to another fact.
In Orissa, where only 45 per cent of the forest is
under control of the Forest Department, the remain-
ing 55 per centisunder the control of the Land Rev-
enue Department. During the last revisional land
survey and settlement operation in the State, the
Board of Revenue hasissued an instruction that all
lands beyond 10 degree slope should be shown as
state land. As a result the Committee found that
hardly one per cent of land under occupation of the
tribal communities for centuries, was recorded in
their favour. It is not a matter of surprise that the
most militant forms of political extremism have come
up today in such areas. In Parliament, the Govern-
ment of Indiajustified this transgression of people's
right on the plea of need for environmental protec-
tion. By proffering this plea the government meant
that |eft to themsel ves the peoplewould cause dam-
agetothe environment. As already mentioned, the
Forest Survey datain respect of Arunachal aswell
asthereport of the Government of India Committee
on Forest and Tribals show that such insinuation
was totally uncalled for. What is important is that
no political party in Parliament had raised itsvoice
againgt this injustice and unconstitutional and il-
legal Act. Itisto be noticed that while the present
Forest Act issilent on thislyiatter, no political party
or no activist group has taken up theissue. It seems
that the agenda of opposition is confined to the cog-
nitive orbit set by thepresent Act it_df. It ishoped
that at least some people will break the cordon of
inadequacy and pick up all the relevant issues.

[Modified version of a talk delivered at the National Con-
vention on Forest Rights recently organised by the National
Forum for Forest People and Forest Workers (NFFPFW) and

Delhi Solidarity Forum]



