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Child redefined

The 18th Law Commission in its report, addresses the lacunae in the Prohibition of Child Marriage

Act, 2006
By T.K. Rajalakshmi

Law Minister Hansraj Bharadwaj.

The Commission has not only taken
into account national and
international opinion on the
implications of child marriage but
gone a step further by suggesting

lowering the age of marriage for men.

IN 1890, Phulmonee, an 11-year-old child bride,
died of aruptured vagina and haemorrhage caused
by the "assault" on her by her 29-year-old husband,
Hari Maiti, in order to establish his marital rights.
This incident set into motion the debate on child
marriage and raising the age of consent for sexua
intercourse. Severd studies, including the 2005-06
National Family Health Survey, or NFHS-3, have
shown that child marriages take place despite legis-
lation such as the Child Marriage Restraint Act,

1929, and the Prohibition of Child Marriage Act
(PCMA), 2006. Thetwo Actsnever prevented achild
bride from living with her husband or from being
abused, sexudly or otherwise!

The 205th report of the Law Commission, sub-
mitted by the 18th Law Commission on February 5,
has, for the first time, addressed the lacunae in the
PCMA in the context of the wider implications of
child marriage. The Commission was asked to do so
by the Supreme Court inthe context of awrit petition
filed by the Delhi Commission for Women and the
Nationa Commission for Women. The court aso
requested the Law Commission to look into the vari-
ouslawsthat laid the definition of "child". The Com-
mission did not go into the definition of "child" but
has come up with severa pertinent recommenda-
tions to end child marriage, taking into account
factors such as child abuse, health and human rights.
It has dso upheld the recommendations of a Parlia
mentary Standing Committee, which had examined
the Bill and suggested that dl child marriages be
declared void &fter the introduction of the Act. Not
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only did the Law Commission take in-
to account national and international
opinion on the implications of child
marriage but it went a step further by
recommending lowering the age of
marriage for men, from 21 to 18 years,
on the grounds that no scientific evi-
dence indicated that a differential age
of marriage was necessary for men and
women. The Commission has recom-
mended that there need be no differ-
entid age of consent for sexud
intercourse for a minor bride and for
other minor girls. It has suggested that
al marriages below the age of 16 be
declared null andvoid and dl marriag-
es between the ages of 16 and 18 be
rendered void at the option of either

party.

CUT-OFF AGE

The argument for 18 as the cut-off age
for marriageisthat child marriagewas
usually a forced form of marriage
where no full and informed consent
could be given by a person under 18.
The report has criticaly assessed the
PCMA and pointed out severa defi-
ciencies in it. It has suggested severa
amendments to strengthen the provi-
sions of the Act.

The PCMA has not specified the
age below which child marriages could
be declared void. The Law Commis-
sion has suggested that any marriage
of achild below 16 years of age solem-
nised after the commencement of the
Act be treated null and void.

Under the PCMA, apetition to an-
nul the marriage can be filed any time
before the child petitioner completes
two years of attaining majority. By this
reasoning, agirl canfilethe petition by
theageof 20 and aboy by theageof 23.
This, by itsdf, is discriminatory asthe
marriageable age is different for boys
and girls. The Commission has sug-
gested that this be amended in aman-
ner that alows the petitioner to file a
petition at any time until the person
contracting the child marriage attains
20 years of age.

The writ petition had argued that
although the Indian Penal Code (IPC)
did not have a definition for child, the
age of consent for sexud intercourse

forwomenwas 16 under Section 375 of
the IPC while for married couples, the
age of consent was presumed to be 15.
Relevant sectionsin persona laws aso
did not dlow acourt to declare amar-
riage null and void even if either party
was underage. The Hindu Marriage
Act is a classic example. The Sharia
also dlows marriages at the age of 15.
Under Section 375 of the IPC, ahus-
band is exempted from marital rape if
hiswifewas not under 15 years of age.
This meant that marital rape was ac-
ceptable betweenthe ages of 15 and 18.

The PCMA failed to invalidate a
marriage performed when the girl was
an infant or when she attained puber-
ty. That is, a child in the 10-13 age
group could be married df, subjecting
her to al kinds of consequences. This
was one of the main criticisms made by
women's organisations.

Giving an option to end the mar-
riage was not enough, they felt. Onthe
other hand, Section 375 criminalised a
sexua relationship with a child under
15. So, evenifthe actwas criminal, the
marriage was still vaid. There was a
need to invalidate al marriages under
a particular age, they argued. There
was an opinion that the age of consent
andthe age of marriage ought to bethe
same.

They dso fdt that arelaxed age of
marriage, that is, over 16 years, could
be considered aswell. Inthe opinion of
thewomen's organisations, al ot of sex-
ual activity was taking place between
couples in the 16 tol8 age group for
which they were persecuted not only
by thelaw but by communal, caste and
other sectarian interests. This meant
that there were some obvious contra-
dictions. In addition, changeswere al-
so taking place in society.

The Commisson seems to have
considered dl these while making its
recommendations, in the overdl in-
terests of protecting child rights aswell
asthe rights of young couples but with
the clear understanding that child
marriage is nothing but child abuse.

However, therehasbeen somedis-
comfort over bringing down the age of
marriage for boysto 18 and about the
age of consent to both married and

unmarried girlsto 16 years. It hasbeen
felt that the age of consent for sexual
intercourse should be the same asthe
age of marriage.

Kirti Singh, member of the Law
Commission and one of the main draf-
ters of the report, told Frontline that
those who demanded that the age of
consentin rapelaws shouldbe 18 years
were not in tune with reality. There
was, she said, a patriarchal approach
to the problem, which entailed control
of the sexuality of young people. There
was also this patriarchal notion that
the boy should be "older" than the girl
at the time of marriage.

She said that there were many ex-
amples of young couplesinthe 16 to 18
age group who had, cutting across
caste, religious and community
boundaries, exercised their choice in
the selection of their partners and auf-
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INDER SINGH (14) AND his bride Ram Bai (13) outside a temple during their
marriage ceremony in Rajgarh district in Madhya Pradesh, A file photograph.

fered horrible persecution. Very often,
she said, the boy would be charged
with kidnap and rape of an underage
girl. "They are harassed, persecuted by
caste and communal organisationsin-
cluding caste panchayats. There has
been an alarming increasein such cas-
es and growing intolerance for inter-
caste or inter-community marriages,”
she said.

"| fet that in asituation of consen-
sua sex between young couples where
the boy was not more than five years
older than the girl, such instances
should not betreated as rape and crim-
inaised," she said. She said that the
main issue in front of the Lav Com-
mission was how to restrict the in-
cidence of child marriage by amending

the law especidly in the context of the
harmful effects of such marriages.
The Commission considered many
documents and reports and studied
the marriage laws of severa countries.
Most countries banned child marriag-
es and punished rape within and out-
side marriage. In most countries, 18
was found to be the minimum age of
marriage for both boys and girls. In
some countries, marriage was alowed
bel ow the age of 18 but abovethe age of
16, whichistermedthe"relaxed" age of
marriage, afactor the Commisson has
taken into consideration. The age of
consent to sexua intercourse is either
the same as of the age of marriage or
the relaxed age of marriage.
International bodies such as the

L22

United Nations Children's Fund and
the United Nations Population Fund
had stipulated that the minimum age
for marriage should be 18 for both boys
and girls. Infact, the U.N. Convention
for the Elimination of all Forms of Dis-
crimination againtg Women (CE-
DAW) was criticd that some countries
had different ages of marriage for boys
andgirls. This, it argued, assumed that
women had a different rate of intellec-
tual development from men or that
their stage of physical and intellectual
devel opment was immaterial.

Child marriage continues even to-
day for a range of reasons, from the
social to economic. The implications
go beyond the biologicd realm. Many
judgments, including a recent one by
the Delhi High Court, have upheld the
validity of child marriages. Overdl,
there have been very few convictions
under the old Child Marriage Re-
straint Act. The PCMA is yet to take
effect. Marital rape is not a crime in
India even though women's organisa-
tions made out a strong case for mak-
ing it acrime when the rape laws were
reviewed.

Although the median age of mar-
riage has gone up, NFHS-3 reveded
that in 29 States, 45 per cent of women
currently in the 20-24 age group were
married before attaining 18 years. In
eight States, the percentage of women
in this category was much higher,
nearly 50 per cent. In rural areas, this
was 58.5 per cent compared with 27.9
per cent in urban areas. Nearly 16 per
cent of womeninthel 5to 19 agegroup
were aready mothers or pregnant at
the time of the survey.

The 2001 Census of India showed
that nearly three lakh girls under 15
had given birth to at least one child. A
1993 government survey in Rajasthan
showed that 56 per cent of girls under
15 were married, of which 7 per cent
were married before 10. The median
age of marriage improved marginally
from 16.7 per cent in NFHS-2 to 17.2
per centin NFHS-3.

If the Lawv Commission's recom-
mendations are taken forward, they
could serve as a severe deterrent to
child marriage.



