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Wagesof philanthropy

Thebudget confirmsthefearsof NGOsthat they are being targeted by the
gover nment in what looks like a cold war, saysK Shivakumar

Governmentshave great cussestwoimportant testswhich

power over NGOsthrough
the lawsthey enact or admin-
ister. They caneither helpor hin-
der them." Thisis how adis-
cussion draft for theWorld Bank
onNGOsputsit.

Thisviewpoint is appropri-
ate especialy inthe context of
the recent Union Budget which
has proposals affecting chari-
tableorganisations. TheNGOs
fedl they have been l€ft out in
mereformsandthey do not have
alevd playing fidd compared
to other sections which have
been handed smplification and
other benefits.

A coldwar is going on be-
tweenthecharitiesandthe Gov-
ernment. TheFinanceMinister
hasindicated inthe budget that
"the standing committee on fi-
nance expressed concern that
many charitableingtitutionsmis-
usetheprovisonsof theincome-
tax". The Shomecommitteere-
port and the Kelkar task force
reportswere not positivefor the
charitable organisations. The
result of the reports and many
judicial pronouncements has
led the Government to pres-
ent the current proposal.

TheWorld Bank Report dis-

should be taken into consid-
eration for exempting lawful,
economic, business or com-
mercial activities. Thefirst is
thetest of "principal purposes"
whichlooksat whether theprin-
cipal activities and the expen-
diture of the organisation are
for non-commercial purpos-
es. They may bepermitted pro-
vided (i) no profit or earnings
distributed to founders, mem-
bersand soonand (i) theNGO
is organised and operated prin-
cipally for the purpose of con-

The report further addsthat
"Althoughthe ‘destination of in-
come' test is adopted in many
countries, it can causethe pub-
licto concludethat many NGOs
arejust commercial enterpris-
esset up astax-dodges. Thisim-
age once created by a handful
of NGOs affectsthe entire sec-
tor and givesit abad reputation”.

Taking al these into con-
Sderation, the department may
alow genuineorganisationsun-
dertaking business activitiesand
apply the test of the principal
purpose and destination of in-

If the surplus earned from the activity of
trade/business is committed for and actually
utilised for the activities of a non-profit
organisation, it should be entitled to the
advantages of income tax exemption

ducting appropriate (not for
profit) activities. The other is
the test for "destination of in-
comes". Here if the surplus
earned from the activity of
trade/businessis committed for
and actualy utilised for the ac-
tivities of non-profit organisa-
tion, it should be entitledto the
advantages of tax exemption.

come as suggested by theWorld
Bank report and if the results
arepositive, theexemption may
be givento them.

Section 2(15) defines char-
itable purpose inclusive of the
following: Relief for the poor,
education, medical relief and
advancement of object of gen-
eral public utility.

The standing committee on finance expressed concern that many charitable institutions misuse the provisions of the income-tax Act

Though there are very few
interpretations and definitions
between the charities and the
income tax department on the
first threepoints, thefourthveiy
controversial point has con-
tinued as a conflict since long.
In a developing market econ-
omy, itisessential to favour tax
exemptionsto charitable or-
ganisations so that they can
stand ontheir own. Theseviews
were confirmed by Justice Bha
gavati inthe Surat Art Millscase
1211TR 1980. Inthecase, itwas
observed that as an example,
the Gandhi Peace Foundation
published ajournal to propa-
gate Gandhian philosophy was
necessary and pricing of thejour-
nal was also necessary and it
would be undoubtedly madein
such amanner that it leaves a
profit for the foundation. But,
that cannot have the effect of
polluting the charitable char-
acter of the purpose becausethe
predominant character of the
activity of the publicationwould
be carrying out the charitable
purposes by propagating Gand-
hian thought and philosophy
and not to make profit. There
are number of similar cases
as CIT vs Samyyktha Gowda
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Saraswatha Sabha (2000) 245
ITR and CIT vs Sengunthur
Thirumana Mandapam (2007)
164 Taxman 435 (Mad), where
it has been held that theincome
letting out of a kalyana man-
dapam need not be treated as
business. Theprimary object of
the Trust was for the benefit
of the public and that the right
to exemption under Sec.11 of
the Act would not be defeated
merely on account of the fact
that the accumul ated funds had
not been spent for other char-
itable activities.
TheGovernment hastowork
out the cost benfit ratio and the
time spend by the officers and
tax collected and control effected
inthis area and if the officers
aredlowedto concentratemore
on the sectors wherethere are
possihility of evasion and col-
lection avenueismore, itwill be
beneficia to the Government.
The policy makers should take
cognisance of the views of the
charitable organisations, the
trends in other countries, and
alsojudicia pronouncements.
Theauthor isachartered
accountant livingand
working in Gandhigram
in Tamil Nadu.



